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SECOND SUBSTI TUTE HOUSE BI LL 1172

AS AMVENDED BY THE SENATE

Passed Legi slature - 2009 Regul ar Session

State of Washi ngton 61st

Legi sl ature 2009 Regul ar Session

By House General Governnment Appropriations (originally sponsored by
Representati ves Sinpson, Nel son
of Community, Trade, and Econom c Devel opnent)

READ FI RST TI ME 03/ 02/ 09.

AN ACT Relating to the inplenentation of

and Rol fes; by request

a regional

of Depart nent

transfer of

devel opnent rights program anmendi ng RCW43. 362. 005 and 43. 362. 010; and
addi ng new sections to chapter 43.362 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWA43.362.005 and 2007 ¢ 482 s 1 are each anended to read

as foll ows:

(1) The legislature finds that
increasing loss of rural, agricultural

current concern over the rapid and
and forested |land has led to

the exploration of creative approaches to preserving these inportant
| ands( (—Fhre—tegistature—fnds—alse)), and that

regional transfer of devel opnent

( ( st-owing—the—econversion—of)) conserving these | ands.

((The legislature further finds that-transferring)) (2) A transfer
mar ket - based ((teehnigue)) exchange
nechani sm that encourages the voluntary transfer of

devel opnent rights from ((places—where—a—community—would—tHke—to—see

of developnent rights is a

Fess—developrent——referred—to—as—

areas——Under —thi-s —technigue) )

sending areas wth

the creation of a
rights marketplace will assist in

| ower

((groewth))

sendtng—areas——to—places—where—a

popul ati on
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densities to receiving areas with_higher population densities. When
devel opnent rights are transferred through a transfer of devel opnent
ri ghts exchange, permanent deed restrictions are placed on the sending
area properties to ensure that the land will be used only for approved
activities ((sueh—as)), activities that may_ include farmng, forest
managenent, conservation, or passive recreation. ( (Abso—under—thts
teehnigue)) Additionally, in atransfer of devel opnent rights exchange,
the costs of purchasing the recorded devel opnent restrictions are borne
by the devel opers who receive the transferred right in the formof a
buil ding credit or bonus.

(3) The leqgislature further finds that a successful transfer of
devel opnent _rights_program nust consider housing_affordable to_all
econonmi ¢ segnents of the popul ation, and econom c devel opnent prograns
and_policies_in_designated receiving_ areas. Counties, cities, and
towmns that decide to_ participate in_the reqgional transfer of
devel opnent rights_program for central Puget Sound are_encouraged to
adopt conprehensive plan_ policies and_ devel opnent requlations to
inplenent the program_ that do_ not conpete or conflict wth
conprehensi ve plan policies and devel opnent requl ations that require or
encourage affordable housing. Participating cities and towns are al so
encouraged to use the developnent of receiving areas to naximze
opportunities for econom c devel opnent that supports the creation_or
retention of jobs.

(4) Participation_in_a_regional transfer of developnent rights
program by counties, cities, and towns should be as sinple as possible.

(5) Accordingly, the legislature has determned that it is good
public policy to build upon existing transfer of devel opnent rights
prograns, pilot projects, and private initiatives that foster effective
use of transferred devel opnent rights through the creation of a nmarket-
based program that focuses on the central Puget Sound region. A
regional transfer of developnent rights program in the central Puget
Sound should be voluntary, incentive-driven, and_ separate, but
conpatible with existing local transfer of devel opnent rights prograns.

Sec. 2. RCW43.362.010 and 2007 ¢ 482 s 2 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

2SHB 1172. SL p. 2
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(1) "Receiving_ area_ratio" neans_the_ nunber or_character of
devel opnent rights that are assigned to a devel opnent right for use in
a receiving area. Developnent rights in a receiving area nay be used
at the discretion of the receiving area jurisdiction, including but not
limted to additional residential density, additional building height,
additional commercial floor area, or to neet regulatory requirenents.

(2) "Sending area ratio" neans_the_ nunber_ of devel opnent rights
that a sending area | andowner can sell per acre.

(3) "By-right pernmtting" neans that project applications for
permits that use transferable devel opnent rights would be_subject to
adm nistrative review. Administrative review allows_a | ocal planning
official to approve a project without noticed public hearings.

(4) "Departnent"” neans the departnent of community, trade, and
econom ¢ devel opnent .

((2)) (5) "Nongovernmental entities" includes nonprofit or
menber shi p organi zati ons with experience or expertise in transferring
devel opnent rights.

((3))) (B6) "Receiving areas" are lands within and designated by a
city or town in which transferabl e devel opnent rights fromthe reqional
program established by this chapter may be used.

(7) "Reqgional transfer of devel opnent rights programi or "regiona
progranmt neans_the_ regional transfer of developnent rights program
established by section 3 of this act in central Puget Sound, including
King, Pierce, Kitsap, and Snohom sh _counties and the cities and towns
within these counties.

(8) "Sending_area" includes those |ands_that neet_ conservation
criteria as described in section 4 of this act.

(9) "Transferable devel opnent right" neans a right to devel op one
or _nore_residential units in a_ sending area_ that can_be_ sold_and
transferred for use_ consistent wth a receiving ratio_ adopted_ for
devel opnent in a designated receiving area consistent with the regional
program

(10) "Transfer of developnent rights" includes nethods for
protecting land from devel opnent by voluntarily renoving the
devel opment rights from a sending area and transferring them to a
receiving area for the purpose of increasing devel opnent density or
intensity in the receiving area.

p. 3 2SHB 1172. SL
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NEW SECTION. Sec. 3. (1) Subject to the availability of funds
appropriated for this specific purpose or another source of funding
made available for this specific purpose, the departnent shal
establish a regional transfer of devel opnent rights programin central
Puget Sound, including King, Kitsap, Snohom sh, and Pi erce counties and
the cities and towns within these counties. The programnust be gui ded
by the Puget Sound regional council's nulticounty planning policies
adopt ed under RCW36. 70A. 210( 7).

(2) The purpose of the programis to foster voluntary county, city,
and town participation in the program so that interjurisdictional
transfers occur between the counties, cities, and towns, including
transfers fromcounties to cities and towns in other counties. Private
transactions between buyers and sellers of transferable devel opnent
rights are allowed and encouraged under this program In fulfilling
the requirenents of this chapter, the departnent shall work with the
Puget Sound regional council to inplenent a regional program

(3) The departnment shall encourage participation by the cities
towns, and counties in the regional program The regional program
shall not be inplenmented in a manner that negatively inpacts existing
| ocal programs. The departnent shall encourage and work to enhance the
efforts in any of these counties, cities, or towns to develop |oca
transfer of devel opnent rights prograns or enhance exi sting prograns.

(4) Subject to the availability of funds appropriated for this
speci fic purpose or another source of funding nade available for this
specific purpose, the departnent shall do the followng to inplenent a
regi onal transfer of devel opment rights programin central Puget Sound:

(a) Serve as the central coordinator for state governnent in the
i npl enentation of sections 3 through 7 of this act.

(b) Ofer technical assistance to cities, towns, and counties
planning for participation in the regional transfer of devel opnent
rights program The departnent's technical assistance shall:

(1) Include witten guidance for | ocal devel opnent and
i npl enentation of the regional transfer of devel opnent rights program

(11) I'nclude guidance for and encourage permtting or environnent al
review incentives for developers to participate. Activities may
include, but are not limted to, provision for by-right permtting,
substantial environnmental review of a subarea plan for the receiving

2SHB 1172. SL p. 4
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area that includes the use of transferabl e devel opnent rights, adoption
of a categorical exenption for infill under RCW 43.21C 229 for a
receiving area, or adoption of a planned action under RCW 43. 21C. 240;

(tii) Provide guidance to counties, cities, and towns to negotiate
receiving area ratios and foster private transactions;

(iv) Provide guidance and encourage planning for receiving areas
that do not conpete or conflict with conprehensive plan policies and
devel opnent regul ations that require or encourage affordabl e housing;
and

(v) Provide guidance and encourage planning for receiving areas
that maxim zes opportunities for econom c devel opnent through the
creation or retention of jobs.

(c) Work with counties, cities, and towms to inform elected
officials, planning comm ssions, and the public regarding the regional
transfer of devel opnent rights program The information provided by
the departnent shall discuss the i nportance of preserving farn and and
farmng, and forest land and forestry, to cities and towns and the
| ocal econony.

(d) Based on information provided by the counties, cities, and
towns, post on a web site information regardi ng transfer of devel opnent
rights transactions and a list of interested buyers and sellers of
transferabl e devel opnent ri ghts.

(e) Coordinate with and provide resources to state and | ocal
agenci es and st akehol ders to provi de public outreach.

NEW_ SECTION. Sec. 4. (1) Counties shall wuse the follow ng
criteria to guide the designation of sending areas for participation in
the regional transfer of devel opnent rights program

(a) Land designated as agricultural or forest land of |ong-term
commerci al significance;

(b) Land designated rural that is being farmed or managed for
forestry;

(c) Land whose conservation neets other state and regionally
adopted priorities; and

(d) Land that is in current use as a manufactured/ nobil e hone park
as defined in chapter 59.20 RCW

Nothing in these criteria limts a county's authority to designate

p. 5 2SHB 1172. SL



©O© 00 N O Ol WDN P

N NN NRRRRRRRRPR P
W NN RO O oo N O D WOWDN - O

24
25
26
27
28
29
30
31
32
33
34
35
36

additional |ands as a sending area for conservation under a |ocal
county transfer of devel opnent rights program

(2) Upon purchase of a transferable devel opnent right from |and
designated rural that is being farmed or managed for forestry, a county
must include the land from which the right was purchased in any
prograns it adm nisters for conservation of agricultural |and or forest
| and.

(3) The designation of receiving areas is limted to incorporated
cities or towns. Prior to designating a receiving area, a city or town
shoul d have adequate infrastructure planned and funding identified for
developnent in the receiving area at densities or intensities
consistent with what can be achieved under the local transfer of

devel opnent rights program Nothing in this subsection limts a
city's, town's, or county's authority to designate additional |ands for
a receiving area wunder a local intrajurisdictional transfer of

devel opnment rights programthat is not part of the regional program

(4) Cties and towns participating in the regional transfer of
devel opnent rights program shall have discretion to determ ne which
sendi ng areas they receive devel opnent rights fromto be used in their
desi gnat ed receiving areas.

(5) Designation of sending and receiving areas should include a
process for public outreach consistent with the public participation
requi renents in chapter 36. 70A RCW

NEW_ SECTION. Sec. 5. (1) To facilitate participation, the
departnent shall develop and adopt by rule terns and conditions of an
interlocal agreenment for transfers of developnent rights between
counties, cities, and towns. Counties, cities, and towns participating
in the regional program have the option of adopting the rule by
reference to transfer developnent rights across jurisdictiona
boundaries as an alternative to entering into an interlocal agreenent
under chapter 39.34 RCW

(2) This section and the rul es adopted under this section shall be
deenmed to provide an alternative nmethod for the inplenmentation of a
regional transfer of developnent rights program and shall not be
construed as inposing any additional condition upon the exercise of any
ot her powers vested in nunicipalities.

2SHB 1172. SL p. 6
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(3) Nothing in this section prohibits a county, city, or town from
entering into an interlocal agreenent under chapter 39.34 RCW to
transfer devel opnent rights under the regi onal program

NEW SECTION. Sec. 6. (1) Counties, cities, and towns that choose
to participate in the regional transfer of devel opnent rights program
nmust :

(a) Enter into an interlocal agreenent or adopt a resolution
adopting by reference the provisions in the departnent rul e authorized
in section 5 of this act; and

(b) Adopt transfer of developnent rights policies or inplenent
devel opnment regul ations that:

(1) Conmply with chapter 36. 70A RCW

(11) Designate sending or receiving areas consistent with sections
3 through 7 of this act; and

(ii1) Adopt a sending or receiving area ratio in cooperation with
t he sending or receiving jurisdiction.

(2) Cties and towns that choose to participate in the regiona
transfer of developnent rights program are encouraged to provide
permtting or environmental review incentives for developers to
partici pate. Such incentives may include, but are not limted to,
provi sion for by-right permtting, substantial environnental review of
a subarea plan for the receiving area that includes the use of
transferabl e devel opnent rights, adoption of a categorical exenption
for infill under RCW43.21C 229 for a receiving area, or adoption of a
pl anned acti on under RCW 43. 21C. 240.

NEW SECTION. Sec. 7. The departnent will develop quantitative and
qualitative performance neasures for nmonitoring the regional transfer
of devel opnent rights program The performance measures may address
conservation of |and and creation of conpact communities, as well as
other neasures identified by the departnent. The departnent may
require cities, towns, and counties to report on these performance
measures biannual ly. The departnent shall conpile any performance
measure information that has been reported by the counties, cities, and
towns and post it on a web site.

p. 7 2SHB 1172. SL



1 NEW SECTION. Sec. 8. Sections 3 through 7 of this act are each
2 added to chapter 43.362 RCW

Passed by the House April 22, 2009.

Passed by the Senate April 17, 2009.

Approved by the Governor May 14, 2009.

Filed in Ofice of Secretary of State May 18, 20009.
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